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General Agreement
Concerning the Delivery and Acceptance of Electricity

WAIVER: THE FOLLOWING ITALIAN COUNTRY SPECIFIC SCHEDULE WAS PREPARED BY EFET EXERCISING ITS BEST DUE DILIGENCE. HOWEVER, EFET, THE EFET MEMBERS, REPRESENTATIVES AND EFET COUNSEL INVOLVED IN ITS PREPARATION AND APPROVAL SHALL NOT BE LIABLE OR OTHERWISE RESPONSIBLE FOR ITS USE AND ANY DAMAGES OR LOSSES RESULTING OUT OF ITS USE IN ANY INDIVIDUAL CASE AND IN WHATEVER JURISDICTION. IT IS THEREFORE THE RESPONSIBILITY OF EACH PARTY WISHING TO USE THIS ITALIAN COUNTRY SPECIFIC SCHEDULE TO ENSURE THAT ITS TERMS AND CONDITIONS ARE LEGALLY BINDING, VALID AND ENFORCEABLE AND BEST SERVE TO PROTECT THE USER'S LEGAL INTEREST.

_______________________________________________________________________________
Between

having its registered office at 


registered with the Companies' Register of 

tax identification and VAT No. 

("[abbreviation of name]")

and

having its registered office at 


registered with the Companies' Register of 

tax identification and VAT No. 

("[abbreviation of name]")

(referred to jointly as the "Parties" and individually as a "Party")

entered into on 
 (the "Effective Date")

§ 1
Subject of Agreement

§ 1.1 Subject of Agreement:
In § 1.1 after the words "which includes its Annexes" in the second line the words ", the Italian Country Specific Schedule (with respect to Individual Contracts (as defined below) that are bilateral agreements (contratti bilaterali) within the meaning of article 2.9 of the Italian Legislative Decree No. 79 of March 16, 1999)" shall be inserted and after the words "All Individual Contracts and this General Agreement shall form a single agreement between the Parties (collectively referred to as the "Agreement")" in the second last sentence the words "and the Parties would not enter into any Individual Contracts if this was not the case" shall be inserted so that the entire § 1.1 reads as follows:

"This General Agreement (which includes its Annexes, the Italian Country Specific Schedule (with respect to Individual Contracts (as defined below) that are bilateral agreements (contratti bilaterali) within the meaning of article 2.9 of the Italian Legislative Decree No. 79 of March 16, 1999) and the election sheet ("Election Sheet")) governs all transactions the Parties shall enter into for the purchase, sale, delivery and acceptance of electricity (each such transaction being an "Individual Contract"). All Individual Contracts and this General Agreement shall form a single agreement between the Parties (collectively referred to as the "Agreement") and the Parties would not enter into Individual Contracts if this was not the case. The provisions of this General Agreement constitute an integral part of each Individual Contract."

[§ 1.2 Pre-Existing Contracts:
§ 1.2 shall be renamed as § 1.2(a) and a new § 1.2(b) shall be added as follows:
"A list of such transactions is attached to this Election Sheet as Attachment A. To the extent the terms of the Agreement conflict with the terms of the agreement governing such transactions, the terms of the Agreement shall apply."
]
[§ 2
Definitions and Construction

§ 2.2 Inconsistencies:
After the word "Inconsistencies:" in the first line of § 2.2 the words "Without prejudice to the provisions of § 1.2 (Pre-Existing Contract)," are inserted so that the entire § 2.2 reads as follows:

"Without prejudice to the provisions of §1.2 (Pre-Existing Contract), in the event of any inconsistency between the terms of an Individual Contract (whether evidenced in a Confirmation or by other means) and the provisions of this General Agreement (including its Election Sheet), the terms of the Individual Contract shall prevail for the purposes of that Individual Contract."
]
[§ 3
Concluding and Confirming Individual Contracts

§ 3.3 Objections to

Confirmations:
After the words "inconsistency" and "Confirmation" in, respectively, the third and the fourth line of § 3.3 the words "without delay" shall be deleted and replaced with the words "within [24 hours]" so that the entire § 3.3 reads as follows:

"Without prejudice to the provisions of § 3.2, if a Party receives a Confirmation, it shall promptly review the terms of such Confirmation and if they differ from its understanding of the terms of the applicable Individual Contract notify the other Party of any inconsistency within [24 hours]. If both Parties send a Confirmation within [24 hours] and their terms contradict, then each such Confirmation shall be deemed to be a notice of objection to the terms of the other Party’s Confirmation."
]
§ 4
Primary Obligations for Delivery and Acceptance of Electricity

§ 4.2 Definition of Schedule:
After the word "include" in the second line of § 4.2 the words "filing the Individual Contract with the Network Operator," are inserted
 and after the words "Contract Capacity," in the fourth line of § 4.2 the words "Entry Point," are inserted
 so that the entire § 4.2 reads as follows:

""Schedule" shall mean, as applicable, those actions necessary for a Party to effect its respective delivery or acceptance obligations, which may include filing the Individual Contract with the Network Operator, nominating, scheduling, notifying, requesting and confirming with the other Party, their respective designated agents and authorised representatives, and the Network Operator, as applicable, the Contract Quantity, Contract Capacity, Entry Point, Delivery Point, Delivery Schedule, Total Supply Period, and any other relevant terms of the Individual Contract in accordance with all applicable rules of the Network Operator and other customary industry practices and procedures."

§ 6
Delivery, Measurement, Transmission and Risk

§ 6.4 Measurement of Electricity

Deliveries and Receipts:
The following sentence shall be added at the end of § 6.4:

"The Seller shall be responsible for ensuring that electricity deliveries are measured or verified by means that can be reasonably evidenced in accordance with the Network Operator's procedures governing the relevant Entry Point."

§ 6.7 Seller and Buyer Risks:
§ 6.7 shall be deleted and replaced with the following:

"Without prejudice to the provisions of Article 29.3 of Attachment A of the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003, Seller shall bear all risks associated with, and shall be responsible for any costs or charges imposed on or associated with:

(i)
the Entry Point; and

(ii)
Scheduling, despatch, transmission and delivery of the Contract Quantity up to the Delivery Point.

Buyer shall bear all risks associated with, and shall be responsible for any costs or charges imposed on or associated with:

(i)
the Delivery Point; and

(ii)
acceptance, despatch and transmission of, the Contract Quantity at and from the Delivery Point."

[§ 7
Non-Performance Due to Force Majeure

§ 7.1 Definition of Force Majeure: § 7.1 shall apply as written in the General Agreement but shall be renamed as § 7.1(a), the existing § 7.1(a) and §7.1(b) shall re renamed, respectively, § 7.1(a)(i) §7.1 (a)(ii) and a new § 7.1(b) shall be added as follows:
"In order for Force Majeure to apply, the underlying event must make it impossible for the Claiming Party to perform its delivery or acceptance obligations and therefore does not, under any circumstances, include, without limitation, any of the following events or circumstances:

(i)
any refusal (either partial or total) by the relevant Network Operator to accept the Scheduling of a Party because of a grid congestion to the extent that it is possible to effect delivery and/or receipt at the Delivery Point by arranging an alternative Entry Point; or

(ii)
strikes and lock-outs of all kinds, go-slows, occupation of factories and premises, and work stoppages concerning only the employees of the Party seeking relief."
]

§ 8
Remedies for Failure to Deliver and Accept

§ 8.1 Failure to Deliver:
§ 8.1(a) shall be deleted and replaced with the following:

"(a)
the amount, if positive, by which imbalance charges ("Corrispettivi di Sbilanciamento") within the meaning of article 32 of Attachment A of the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003 paid by the Accepting Party for the quantity of undelivered electricity exceeds the Contract Price; and"

[The words "transmission costs" in the first line of the last sentence of § 8.1 shall be deleted and replaced by the words "despatching charges ("Corrispettivi di Dispacciamento") within the meaning of article 29 of Attachment A of the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003, transmission and distribution charges ("Corrispettivi per i Servizi di Trasmissione e di Distribuzione") within the meaning of Attachment A to the Autorità per l'energia elettrica e il gas Deliberation No. 5/04 of January 30, 2004" so that the entire sentence reads as follows:

"Such amount shall be increased by any incremental despatching charges ("Corrispettivi di Dispacciamento") within the meaning of article 29 of Attachment A of the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003, transmission and distribution charges ("Corrispettivi per i Servizi di Trasmissione e di Distribuzione") within the meaning of Attachment A to the Autorità per l'energia elettrica e il gas Deliberation No 5/04 of January 30, 2004 and other reasonable and verifiable costs and expenses incurred by the Accepting Party as a result of the Delivering Party's failure."
]

§ 8.1(b) shall be deleted and replaced with the following:

"the amount, if positive, by which the Contract Price exceeds the Corrispettivi di Sbilanciamento paid to the Delivering Party for the quantity of non-accepted electricity; and"

[The words "transmission costs" in the first line of the last sentence of § 8.2 shall be deleted and replaced by the words "Corrispettivi di Dispacciamento, Corrispettivi per i Servizi di Trasmissione e di Distribuzione" so that the entire sentence reads as follows:

"Such amount shall be increased by any incremental Corrispettivi di Dispacciamento, Corrispettivi per i Servizi di Trasmissione e di Distribuzione and other reasonable and verifiable costs and expenses incurred by the Delivering Party as a result of the Accepting Party's failure."
]

§9
Suspension of Delivery

The following sentence shall be added at the end of § 9:

"The Parties acknowledge and agree that the above three (3) Business Days' term is adequate (congruo) in respect of non-material defaults for the purposes of article 1565 of the Italian Civil Code also considering that neither Party is a final customer (cliente finale) within the meaning of article 2.4 of the Italian Legislative Decree No. 79 of March 16, 1999."

§10
Term and Termination Rights

§ 10.3 Termination for Material

Reason:
The first sentence of § 10.3(a) shall be deleted and replaced with the following:

"If a Material Reason (as defined below) with respect to a Party has occurred and is continuing, the other Party (the "Terminating Party") may immediately withdraw (recesso) from the Agreement or, if the Material Reason is a breach attributable to the other Party, declare the Agreement terminated pursuant to article 1456 of the Italian Civil Code (either the withdrawal or the termination being the "Early Termination"), in either case by giving the other Party notice."

The first sentence of § 10.3(b) shall be deleted and replaced with the following:

"A notice of Early Termination shall specify the relevant Material Reason for the Early Termination and shall be effective:

(i)
on the day the notice is deemed to have been received under the Agreement if the Terminating Party declares the Agreement terminated pursuant to article 1456 of the Italian Civil Code; or

(ii)
on the day designated by the Terminating Party provided that such date may not be earlier than the day the notice is deemed to have been received under the Agreement, nor later than twenty (20) days after such day,

(either date being the "Early Termination Date")."

The second sentence of § 10.3(b) shall be deleted.

[After the word "performance" in the fifth line of § 10.3(b) the words "under § 4 (Primary Obligations for Delivery and Acceptance of Electricity) and § 5 (Primary Obligations for Options)" are inserted so that the entire third sentence of § 10.3(b) reads as follows:

"With effect from the Early Termination Date all further payments and performance under § 4 (Primary Obligations for Delivery and Acceptance of Electricity) and § 5 (Primary Obligations for Options) in respect of all Individual Contracts shall be released (and not merely suspended) and existing duties and obligations of the Parties shall be replaced by the obligation of one Party to pay damages for non-fulfilment to the other Party in an amount (if any) calculated in accordance with § 11.1 (the "Termination Amount")."
]

The first sentence of § 10.3(c) shall be deleted and replaced with the following:

"If notice is given under § 10.3(a), the Early Termination Date shall occur on the date under § 10.3(b) even if the applicable Material Reason is no longer continuing."

[§ 10.3(f) shall be deleted and replaced with the following:

"The right to Early Termination under this § 10.3 (Termination for Material Reason) is in addition to any other remedies available under the Agreement or at law, provided however that the Parties expressly waive any rights under article 1467 of the Italian Civil Code."
]

§ 10.4 Automatic Termination:
In § 10.4 the words "of the designation of an Early Termination Date" in the third and fourth lines shall be deleted and replaced by the words "under § 10.3(a)"
 and after the words "as specified in the Election Sheet." in the fourth line the sentence "Automatic Termination shall also apply if the Buyer loses the right to be qualified as an eligible client (cliente idoneo) pursuant to article 2, paragraph 6 of the Italian Legislative Decree No. 79 of March 16, 1999." shall be inserted
 so that the entire § 10.4 reads as follows:

"If "Automatic Termination" is specified as applying to a Party in the Election Sheet, and upon the occurrence of a Material Reason described in § 10.5(c) (Winding-up/Insolvency/Attachment), the Terminating Party need not send that Party any notice under § 10.3(a) and the Early Termination Notice in such event shall be as specified in the Election Sheet. Automatic Termination shall also apply if the Buyer loses the right to be qualified as an eligible client (cliente idoneo) pursuant to article 2, paragraph 6 of the Italian Legislative Decree No. 79 of March 16, 1999. Except as provided in this § 10.4, Early Termination by virtue of operation of Automatic Termination shall be as provided in § 10.3 (Termination for Material Reason)."

 [§ 10.5(c) Winding-up/

lnsolvency/Attachment:
After the words "or liquidation" in § 10.5(c)(iv) the words "(unless the Party proves the manifest groundlessness of such petition)" are inserted so that the entire § 10.5(c)(iv) reads as follows:

"institutes or has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors' rights, or a petition is presented for its winding-up or liquidation (unless the Party proves the manifest groundlessness of such petition) and, if specified in the Election Sheet, is not withdrawn, dismissed, discharged, stayed or restrained within such period as specified in the Election Sheet;"
]
[At the end of § 10.5 a new § 10.6 (Notification) shall be added as follows:

"§ 10.6 Notification:
Each Party undertakes to notify the other Party promptly, upon becoming aware of the same, of the occurrence of any Material Reason."
]

[§ 11
Calculation of the Termination Amount

§ 11.2 Settlement Amount:
In § 11.2(a) after the word "means" in the first line the words "any verifiable" shall be inserted and after the word "all" in the fourth line the words "and verifiable" shall be inserted so that the entire § 11.2(a) reads as follows:

"(a)
"Costs" means any verifiable brokerage fees, commissions and other third party costs and expenses reasonably incurred by the Terminating Party either in terminating any arrangement pursuant to which it has hedged its obligation or entering into new arrangements which replace a terminated Individual Contract and all reasonable and verifiable legal fees, costs and expenses incurred by the Terminating Party in connection with its termination of such Individual Contract;"
]

§ 12
Limitation of Liability

§ 12 shall be deleted and replaced in its entirety as follows:

"§ 12.1 Exclusion of Liability:
Subject to § 12.2 and except in respect of any amounts payable under § 8 (Remedies for Failure to Deliver and Accept) and § 10.3 (Termination for Material Reason), a Party shall not be liable to the other Party for any loss, cost, expense or damages ("Damages"), (including, without limitation, any liability due to the irregularities in the supply of electricity under an Individual Contract) incurred by the other Party under or in connection with the Agreement, except where such Damages are due to gross negligence (colpa grave) or wilful misconduct (dolo) of a Party.

§ 12.2 Gross Negligence,

Wilful Misconduct and

Public Policy:
Nothing in the Agreement operates to exclude or limit a Party's liability for gross negligence (colpa grave) or wilful misconduct (dolo) or violation of obligations arising under public policy (violazione di obblighi derivanti da norme di ordine pubblico) under the meaning of article 1229 of the Italian Civil Code.

§ 12.3 Duty to Mitigate Losses:
For the avoidance of doubt, and subject to applicable law, each Party agrees that it has a duty to mitigate its Damages and covenants that it will act in good faith to minimise Damages it may incur under or in connection with the Agreement."

§ 13
Invoicing and Payment

§ 13.5 Default Interest:
After the words "at the Interest Rate" in the second line of § 13.5 the words "provided, however, that the Interest Rate does not exceed the maximum rate permitted at the date of payment and relative to the reference category under Italian Law No. 108 of March 7, 1996." shall be inserted so that the entire § 13.5 reads as follows:

"Overdue payments shall accrue interest from, and including, the Due Date to, but excluding, the date of payment, at the Interest Rate provided, however, that the Interest Rate does not exceed the maximum rate permitted at the date of payment and relative to the reference category under Italian Law No. 108 of March 7, 1996. For this purpose the "Interest Rate" shall be the rate of interest specified in the Election Sheet."

[§ 13.6 Disputed Amounts:
After the words "Election Sheet" in the first line of § 13.6(a) the words "save in the case of manifest error" shall be inserted so that the entire § 13.6(a) reads as follows:

"(a)
if this § 13.6(a) is specified as applying in the Election Sheet, save in the case of manifest error, the full amount invoiced no later than the Due Date. If any amount paid under dispute is finally determined to have not been due, such overpayment shall, at the election of the owed Party, be credited or returned to it within ten (10) days of such determination, along with interest accrued at the Interest Rate from, and including, the date such amount was paid, to the other Party, but excluding, the date returned or credited; or".
]

[§ 14
VAT and Other Taxes

§ 14.2 Seller's and Buyer's Tax

Obligation:
The following sentence shall be added at the end of § 14.2:

"For the purpose of this provision a Party shall be deemed able to pass through a Tax even if it had such right, but voluntarily waived or otherwise disposed of it."

§ 14.3 Withholding Tax:
After the words "deducted by it" in the sixth line of § 14.3(a) the words "within the time required by law" shall be inserted so that the entire § 14.3(a) reads as follows:

"(a)
Payments Free and Clear: All payments under an Individual Contract shall be made without any withholding or deduction for or on account of any Tax unless such withholding or deduction is required by law. If a Party is so required to withhold or deduct Tax from a payment to be made by it, then that Party ("Paying Party") shall notify the other Party ("Receiving Party") immediately of such requirement and pay to the appropriate authorities all amounts withheld or deducted by it within the time required by law. If a receipt or other evidence can be issued evidencing the payment to the authorities, the Paying Party shall deliver such evidence (or a certified copy thereof) to the Receiving Party." 

In § 14.3(b) after the words "withholding or deduction" in the second line the words "for or on account of Tax" are inserted
 and after the words "required to be made" in the fifth line the definition "(each such increased payment being an "Increased Payment")"
 so that the first paragraph of § 14.3(b) reads as follows:

"(b)
Grossing-Up: The Paying Party shall increase the amount of any payment which is required to be made subject to a withholding or deduction for or on account of Tax to the extent necessary to ensure that, after the making of the required withholding or deduction, the Receiving Party receives the same amount it would have received had no such withholding or deduction been made or required to be made (each such increased payment being an "Increased Payment"), except that no increase shall be made in respect of any Tax:".

In § 14.3(b)(iii), the reference to § 21.1(k) in second line shall be deleted and replaced by a reference to § 21(k) and the word "Receiving" in the third line shall be deleted and replaced by the word "Paying".

At the end of § 14.4 a new § 14.5 (Tax Credit) and a new § 14.6 (Registration Expenses) shall be added as follows:

"§ 14.5 Tax Credit:
If the Paying Party makes an Increased Payment and the Receiving Party, acting in good faith, determines that:

(i) a tax credit is attributable to that Increased Payment; and

(ii) the Receiving Party has obtained, retained or utilised that tax credit,

then the Receiving Party shall promptly pay to the Paying Party an amount which would leave it in the same after-tax position had the Increased Payment not been made by the Paying Party.

§ 14.6 Registration Expenses:
The Agreement shall be subject to registration only in the case of use (caso d'uso) pursuant to article 5, paragraph 2 of Italian Presidential Decree No. 131 of August 26, 1986. The registration tax is, however, payable at a fixed rate pursuant to article 10, sub-section B of the Tariff, second part, attached to the above Italian Presidential Decree, since the related performance shall be subject to VAT."
]

[§ 15
Floating Prices and Fallback Procedure for Market Disruption

§ 15.3(c) Dealer Fallback:
The following sentence shall be added at the end of § 15.3(c):

"If the Parties fail to jointly agree upon the three (3) Dealers within [eight (8)] Business Days following the first Calculation Date on which the Market Disruption Event occurred or existed, either Party shall appoint one (1) Dealer within [two (2)] Business Days and both Dealers shall jointly appoint a third Dealer within [two (2)] Business Days following their appointment."
]
§ 17
Performance Assurance
§ 17.2 Material Adverse Change:
§ 17.2(a)(iii) and § 17.2(g) shall be deleted in their entirety.

After the words "under the Agreement" in the second line of § 17.2(h) the comma shall be deleted and replaced by the word "or" and the words "or any Control and Profit Transfer Agreement, as the case may be" shall be deleted so that the entire § 17.2(h) reads as follows:

"If in the reasonable and good faith opinion of the Requesting Party, the ability of the Relevant Entity to perform its obligations under the Agreement or any Credit Support Document is materially impaired." 

§ 18
Provision of Financial Statements and Tangible Net Worth

§ 18.1 Provision of Financial

Statements:
In § 18.1(a) the number "120" in the first line shall be deleted and replaced by the number "one-hundred-eighty (180)"
; after the words "a Credit Support Provider" in the second and third lines the words "or if it is a party to a Control and Profit Transfer Agreement" shall be deleted
; and after the words "its Credit Support Provider's" in the third line the words "or its Controlling Party's" shall be deleted
, so that the entire § 18.2(a) reads as follows:

"(a)
within one-hundred-eighty (180) days following the end of each fiscal year, a copy of such other Party's, or for such period the other Party's obligation are supported by a Credit Support Provider, its Credit Support Provider's, as the case may be, annual report containing audited consolidated financial statements for such fiscal year, and".

§ 19
Assignment

§ 19.1 Prohibition:
In § 19.1 after the words "to assign" in the first line the words ", directly or indirectly (including by way of example, in the event of succession of the Agreement by way of transfer, contribution, usufruct, or lease of business or a branch of business, or by way of merger or demerger)" shall be inserted
; and the words "its rights and obligations under" in the first line shall be deleted
 so that the entire § 19.1 reads as follows:

"Neither Party shall be entitled to assign, directly or indirectly (including by way of example, in the event of succession of the Agreement by way of transfer, contribution, usufruct, or lease of business or a branch of business, or by way of merger or demerger) the Agreement to a third party without the prior written consent of the other Party. Such consent shall not be unreasonably delayed, refused or withheld."

§ 19.2 Assignment to Affiliates:
In § 19.2 the words "its rights and obligations under" in the second line shall be deleted
 and the word "Assignment" in the third line shall be lower case
 so that the entire § 19.2 reads as follows:

"If this § 19.2 is specified as applying in the Election Sheet, each Party shall be entitled to assign the Agreement without the prior written consent of the other Party to an Affiliate of an equivalent or greater creditworthiness. Such assignment shall only become effective upon notice being received by the other Party and; provided that any Credit Support Document issued or agreed on behalf of the assigning Party has been reissud or amended to supoport the obligations of the Affiliate for the benefit of the other Party."

§ 21
Representation and Warranties
§ 21(l) shall be deleted and replaced as follows:

"(l)
(i) if acting as a Buyer, it is a wholesale customer (cliente grossista) within the meaning of article 2.5 of the Italian Legislative Decree No. 79 of March 16, 1999 and, as such, is enrolled in the "list of distributors and wholesale customers" (elenco dei distributori e acquirenti grossisti) set out in article 5 of the Autorità per l'energia elettrica e il gas Deliberation No. 20/03 of March 13, 2003
; (ii) it has entered into the despatching service contracts (contratto per il servizio di dispacciamento) and the transportation service contracts (contratto per il servizio di trasporto) pursuant to article 5 of Attachment A of the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003 necessary for the performance of each Individual Contract either as a holder of a production unit (titolare di un'unità di produzione) or as an agent (mandatario senza rappresentanza) of the relevant holder of either a production unit (unità di produzione) or a consumption unit (unità di consumo), these contracts are in full force and effect and it has observed and performed all the terms and conditions on its part to be observed and performed under these contracts
; and (iii) it is qualified as a producer (fabbricante) pursuant to article 53 of the Italian Legislative Decree No. 504 of October 26, 1995.
"

§ 22
Governing Law and Arbitration
§ 22.1 Governing Law:
The words "the substantive law of the Federal Republic of Germany" in the second line of § 22.1 shall be deleted and replaced by the words "Italian law" so that the entire § 22.1 reads as follows:

"Unless otherwise specified in the Election Sheet, this Agreement shall be construed and governed by Italian law, excluding any application of the "United Nations Convention on Contracts for the International Sale of Goods of April 11, 1980.""

§ 22.2 Arbitration:
§ 22.2 shall be deleted and replaced in its entirety as follows:

"Unless otherwise specified in the Election Sheet, any disputes which arise out of the Agreement shall be settled by arbitration under the Rules of the Chamber of National and International Arbitration of Milan. The Arbitral Tribunal shall consist of three (3) arbitrators; each Party shall appoint an arbitrator and the two (2) arbitrators so appointed shall agree on a chairman. If no agreement can be reached, the Chamber of Arbitration shall appoint the chairman. The arbitration shall be conducted in the language specified in the Election Sheet."

§ 23
Miscellaneous

§ 23.1 Recording Telephone

Conversations:
The words "its officers and employees to such recording" in the third line of § 23.1 shall be deleted and replaced by the words "trade unions to such recording, pursuant to article 114 of the Italian Legislative Decree No. 196 of June 30, 2003 and article 4 of Italian Law No. 300 of May 20, 1970" so that the entire § 22.1 reads as follows:

"Each Party is entitled to record telephone conversations held in connection with the Agreement and to use the same as evidence. Each Party waives any further notice of such recording and acknowledges that it has obtained all necessary consents of trade unions to such recording, pursuant to article 114 of the Italian Legislative Decree No. 196 of June 30, 2003 and article 4 of Italian Law No. 300 of May 20, 1970."

§ 23.4 Partial Invalidity:
After the first sentence in § 23.4 a new sentence shall be added as follows "The contractual clauses and technical regulations issued by the Autorità per l'energia elettrica e il gas pursuant to article 6 of the Italian Legislative Decree No. 79 of March 16, 1999 shall be automatically inserted in the Agreement." and the words "Subject to the foregoing" shall be added at the beginning of the last sentence
 so that the entire § 23.4 reads as follows:

"If, at any time, any provision of this General Agreement or an Individual Contract is or becomes illegal, invalid or unenforceable, in any respect, under the law of any relevant jurisdiction, neither the legality, validity nor enforceability of the remaining provisions of this General Agreement or of any Individual Contract, shall be in any way affected or impaired thereby. The contractual clauses and technical regulations issued by the Autorità per l'energia elettrica e il gas pursuant to article 6 of the Italian Legislative Decree No. 79 of March 16, 1999 shall be automatically inserted in the Agreement. Subject to the foregoing, the Parties undertake to replace any illegal, invalid or unenforceable provision with a legal, valid and enforceable provision which comes as close as possible to the invalid provision as regards its economic intent."

At the end of § 23.5 a new § 23.6 (Mutual Data Processing) shall be added as follows:

"§ 23.6 Mutual Data Processing:
"Pursuant to article 13 of the Italian Legislative Decree No. 196 of June 30, 2003, with reference to the personal data of the Parties acquired during negotiations, execution or performance of the Agreement (the "Parties' Data"), the Parties acknowledge and agree that:

(a)
the Parties' Data shall be processed, also by electronic or automated means, for the purposes relating to the performance of the Agreement or for the performance of the obligations set out in applicable laws;

(b)
conferment of the Parties' Data is optional, but refusal to provide such Parties' Data may cause difficulties in the performance of the Agreement;

(c)
the Parties' Data shall be disclosed only to consultants of the Parties or to persons appointed to process the relevant data for the purposes set out in § 23.6(a), and shall not be otherwise disclosed or divulged to third parties;

(d)
in relation to the processing of the Parties' Data the Parties may exercise the rights set out in article 7 of the Italian Legislative Decree No. 196 of June 30, 2003."

Amendments to Annex 1
to the
General Agreement

Defined Terms
The definitions of ["Control", "Controlled", "Controlling",] "Delivery Point" [and "Letter of Credit"] shall be deleted and be replaced as follows:

"["Control", "Controlled", "Controlling" have the meaning(s) specified in article 2359, paragraph 1, of the Italian Civil Code;]

"Corrispettivi di Bilanciamento" has the meaning specified in § 8.1 (Failure to Deliver);

["Corrispettivi di Dispacciamento" has the meaning specified in § 8.1(Failure to Deliver);]

["Corrispettivi per i Servizi di Trasmissione e di Distribuzione" has the meaning specified in § 8.1 (Failure to Deliver);
]

"Damages" has the meaning specified in § 12.1;

"Delivery Point" means, in respect of an Individual Contract: (i) the delivery point (punto di prelievo) within the meaning of article 11.2 of Attachment A to the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003 or (ii) the Despatching Point where the Seller delivers, and the Buyer accepts, the Contract Quantity in accordance with § 4.1 (Delivery and Acceptance);

["Letter of Credit" means an irrevocable standby letter of credit payable on demand in a form and substance satisfactory to the Requesting Party (provided that if governed by Italian law, it shall explicitly provide for the waiver of the benefits, rights and exceptions under articles 1944, 1945, 1955 and 1957 of the Italian Civil Code) and issued by a financial institution whose Credit Rating is at least the rating specified in the Election Sheet as provided in § 17.2(b) (Credit Rating of a Credit Support Provider that is a Bank);
]"

The definition of "Control Profit Transfer Agreement" and "Controlling Party" shall be deleted.

The following new defined terms shall be added:

""Despatching Point" means the despatching point (punto di dispacciamento) within the meaning of article 12 of Attachment A to the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003;

"Entry Point" means, in respect of an Individual Contract: (i) the entry point (punto di immissione) within the meaning of article 11.1 of Attachment A to the Autorità per l'energia elettrica e il gas Deliberation No. 168/03 of December 30, 2003 or (ii) the Despatching Point (Punto di Dispacciamento) where the Seller injects the Contract Quantity for Scheduling purposes pursuant to Attachment A to the the Autorità per l'energia elettrica e il gas Deliberation No. 168/03;

["Increased Payment" has the meaning specified in § 14.3(b);
]

"Parties' Data" has the meaning specified in § 23.6 (Mutual Data Processing);
".

[Amendments to Annex 2b
to the
General Agreement

Confirmation of Individual Contracts

(Floating Price)
The word "Mutual" in the second line of the last paragraph shall be deleted.
]

[Amendments to Annex 2c
to the
General Agreement

Confirmation of Individual Contracts

(Call Option)
After the word "Concerning" in the second line of the last paragraph, the word "the" shall be inserted.
]

Executed by the duly authorised representative of each Party effective as of the Effective Date.

______________________


_______________________

[Name of Party]




[Name of Party]

______________________


_______________________

[Name of  Signatory/ies]



[Name of Signatory/ies]

______________________


_______________________

[Title of Signatory/ies]



[Title of Signatory/ies]
Pursuant to articles 1341 and 1342 of the Italian Civil Code and article 13 of the Italian Legislative Decree No. 196 of June 30, 2003, either Party acknowledges that it has examined the content of the Agreement and specifically approves in writing the following clauses: § 3.3 (Confirmation); § 6.7 (Seller and Buyer Risks); § 7.2 (Release from Delivery and Acceptance Obligations); § 9 (Suspension of Delivery); § 10.1 (Term); § 10.2 (Expiration Date and 30 Day Termination Notice); § 10.3 (Termination for Material Reason); § 10.4 (Automatic Termination); § 10.5 (Definition of Material Reason); § 11 (Calculation of the Termination Amount); § 12.1 (Exclusion of Liability); § 13.3 (Payment Netting); § 13.6 (Disputed Amounts); § 15.3(c) (Dealer Fallback); § 19.1 (Prohibition); § 20.1 (Confidentiality); § 22.2 (Arbitration); § 23.1 (Recording Telephone Conversations); and § 23.6 (Mutual Data Processing).
______________________


_______________________

[Name of Party]




[Name of Party]

______________________


_______________________

[Name of  Signatory/ies]



[Name of Signatory/ies]

______________________


_______________________

[Title of Signatory/ies]



[Title of Signatory/ies]

� This Italian Country-Specific Schedule should apply to all Individual Contracts that qualify as a "contratto bilaterale" under article 2.9 of the Italian Legislative Decree No. 79 of March 16, 1999. The goal of the Italian Country Specific Schedule is to amend the General Agreement only to the extent strictly required by the Italian regulatory framework and by the characteristics of the Italian electricity market. Therefore, amendments which are optional and not strictly necessary from an Italian law perspective have been put between square brackets and are likely to be deleted in the final version of the Italian Country Specific Schedule. Specific commercial needs of the operators (e.g. different terms of invoicing and payment, etc.) do not fall within the scope of the Italian Country Specific Schedule and must be taken into consideration when negotiating the relevant Election Sheet or Individual Contract.


� The purpose of this wording is aimed at making the single agreement clause more robust, thus reducing the liquidator's ability to cherry-pick among the Individual Contracts under article 72 of the Italian Royal Decree No. 267 of March 16, 1942 (the Bankruptcy Act).


� The purpose of this suggested amendment is to avoid any misunderstanding between the Parties who may not be aware of all "pre-existing contracts". As these "pre-existing contracts" have not been construed as "Individual Contracts" under the Agreement, their terms and conditions may differ from the terms and conditions usually agreed in these "Individual Contracts". It may therefore be useful to specify that, in case of conflict, the terms of the Agreement apply. Depending on the terms and conditions of the "pre-existing contracts", it is possible that this amendment is not needed.


� See note 3 above.


� Under Italian law it may be advisable to specify what exactly is meant by "promptly" and "without delay". If not, these terms will be interpreted in accordance with the usage in the relevant electricity market. Please also note that following enactment of the Italian Law Decree No. 239 of August 29, 2003 which deleted inter alia the last two sentences of article 5, paragraph 2 of the Italian Legislative Decree No 79 of March 16, 1999, it is no longer required to transmit a true copy of bilateral contracts to the gestore della Rete di Trasmissione Nazionale (i.e. the Network Operator). As a consequence, Individual Contracts may now be entered orally without the need of a formal written copy or confirmation.


� This insertion is required under Article 4.4 of Attachment A of the Italian Electricity and Gas Authority (Autorità per l'energia elettrica e il gas - AEEG) Deliberation No. 168/03 of December 30, 2003 (Deliberation No. 168/03).


� In accordance with Deliberation No. 168/03, the "Entry Point" has been added to the information to be provided to the Network Operator jointly with the Delivery Schedule (i.e. the profile).


� In light of Article 4.6 of Deliberation No. 168/03, the Party bound to file the Individual Contract with the Network Operator shall provide certain information to the Network Operator including which Party shall be responsible for any incremental costs and revenues stemming from grid congestions under Article 35.2 of the same Deliberation. Alternatively, consideration should be given to the addition of a new § 4.3 whereby the Parties would equally spread any payments stemming under Article 35.2. 


� The purpose of these amendments is twofold. Firstly, reference to Article 29.3 of Deliberation No. 168/03 is aimed at addressing possible inconsistencies between § 6.7 and the choice otherwise made by the Parties under Article 4.6 letter d) of Deliberation No. 168/03 as to which Party shall be the market operator (operatore di mercato) responsible for any incremental costs and revenues stemming from grid congestions under Article 35.2 of the same Deliberation. Secondly, reference to costs or charges imposed on or associated with the Entry Point and the Delivery Point is aimed at maintaining the allocation of the Corrispettivi di Dispacciamento provided for under Deliberation No. 168/03.


� The existing list of FM events is quite exhaustive and the example under (b) of the General Agreement already captures a wide range of events, including orders by relevant authorities (so called "factum principis"), grid congestions, and failure of any Network Operator's plants or equipment. In this respect, the exclusions under § 7.1(b) are aimed at clarifying and setting the boundaries of the definition of FM in accordance with the prevailing Italian court precedents.


� This amendment is aimed at compensating the non-defaulting Party for the main damage likely to stem from the failure to either deliver or accept electricity under Deliberation No. 168/03. Furthermore, the current version of the General Agreement does not specifically address a Party's default of the Scheduling obligation. Therefore, the non-defaulting Party will rely on the provisions of the Italian Civil Code to recover possible damages arising in relation thereto.


� This wording better reflects the language of Deliberation No. 168/03 and of the AEEG Deliberation No. 5/04 of January 30, 2004.


� See note 12 above.


� See note 13 above.


� This is to mitigate the risk that arbitration panel consider the three (3) Business Days' term of the notice as not adequate (congruo) for non-material breaches under article 1565 of the Italian Civil Code and, as such, consider the suspension as a contractual breach..


� Under the Italian Civil Code a party may terminate a contract for (fundamental) breach only to the extent that the breach is attributable (imputabile) to the other party. Because the definition of "Material Reason" under § 10.5 includes certain events which are not attributable to the other Party (e.g. Material Reasons set out in § 10.5(c)(ii), § 10.5(c)(iv), § 10.5(e), etc.) it is therefore necessary to draw a distinction between termination for breach (risoluzione per inadempimento) and withdrawal (recesso) for other, agreed-upon reasons. Please note that the exercise of a contractual right of withdrawal or termination, if acted upon after the formal admission to the insolvency proceedings, would not be enforceable. Indeed, it would amount to an infringement of the par condicio creditorum, which is a mandatory provision of Italian insolvency laws. On the contrary, in the prevailing opinion of Italian courts, a termination provision would be considered valid if acted in relation to effects produced under a contract prior to the formal admission to the insolvency proceedings. In this respect, there is limited case law dealing with the ability of a receiver to revoke the termination of a contract under article 67 of the Bankruptcy Act in the event that the terminating party was aware of the state of insolvency of the counterparty when terminating the contract. Finally, note that under article 72 of the Bankruptcy Act, in the case of admission to an insolvency proceedings, the receiver may elect to terminate a contract without paying any damages to the non-defaulting Party. Indeed, exercise by the receiver of the right to reject performance under article 72 is considered a legitimate action which cannot give rise to a claim for damages.


� Termination under article 1456 of the Italian Civil Code is effective when the defaulting party receives the termination notice. As such, the Terminating Party may not designate a different effective date in the termination notice.


� See note 17 above.


� This is a matter of clarification.


� See note 17 above.


� This amendment is aimed at avoiding a situation where in the case of excessive onerousness of either an Individual Contract or the Agreement a Party may request a price revision and, failing an agreement, the termination thereof.


� See note 17 above. Automatic Termination (i.e. termination without need to send a notice) does not conflict with any mandatory provisions of Italian law and could be of assistance in certain insolvency situations. As such, it may be advisable to use it for certain of the Material Reasons, under the Election Sheet. However, we would not advocate using it in the case of Material Reasons which could occur on a date which is not easily ascertainable or which occurs without the Parties becoming aware of such occurrence and therefore acting in a manner inconsistent with termination, which may ultimately be construed as a waiver of the termination.


� This insertion is required by article 1, letter b. of the AEEG Deliberation No. 78/99 of May 26, 1999 (Deliberation No. 78/99) under which bilateral agreements for the sale of electricity must set out an automatic termination provision if a party thereto ceases to be an eligible customer.


� See note 17 above.


� This is to cover the possibility that a Party delivers electricity to the other Party after termination has taken place. On the other hand, it may result in the non-defaulting Party becoming aware of the other Party's insolvency (see note 17 above).


� It is important to note that under Italian insolvency law any damage claims resulting from a breach which occurred prior to the admission to proceedings is not excluded but that damage claims arising as a result of the termination of the Agreement by the receiver (curatore) pursuant to article 72 of the Bankruptcy Act are excluded even if there was already a breach which occurred prior to the admission of the proceedings (see note 17 above). Finally, note that in case of withdrawal due to prolonged Force Majeure (§ 10.5(e)) it cannot be ruled out that an arbitration panel may take the view that payment of damages would be considered without a "cause". In this case, the arbitration panel would probably disregard the calculation method under § 11.


� This is a matter of consistency with the last paragraphs of § 8.1 and § 8.2.


� The above language better reflects the Italian Civil Code provisions. In particular: (i) although it is advisable to exclude liability due to simple negligence (colpa lieve) (which would imply even the slightest contractual default), under article 1229 of the Italian Civil Code it is not possible to limit a creditor's liability for gross negligence (colpa grave) or wilful misconduct (dolo) or violation of obligations arising under public policy (violazione di obblighi derivanti da norme di ordine pubblico); (ii) the concept of vicarious liability of a Party for Damages attributable to a Party's "employees, officers, contractors and/or agents" is already captured under article 1228 of the Italian Civil Code; (iii) under article 1223 of the Italian Civil Code it is not possible to recover consequential/indirect damages and, as such, the exclusion under the former § 10.3 is not correct/necessary; and (iv) the concept of "commercially reasonable efforts" under the former § 12.5 is not defined by the Italian Civil Code and, as such, it is better to refer to the general duty to act in good faith (buona fede).


� This is a reference to applicable usury interest regulations.


� Even if a Party agrees to pay all amounts, including disputed amounts, it may wish to avoid payment of an invoice that contains a manifest error.


� This is a matter of clarification.


� This is a matter of clarification.


� This is a matter of clarification.


� This is a matter of clarification.


� These amendments correct typographical errors.


� This provision is aimed at regulating possible tax credits.


� This provision is aimed at clarifying that the Agreement is subject to registration tax only in case of use and at a fixed rate.


� This amendment covers the possible deadlock situation where the Parties cannot agree on the appointment of the three Dealers.


� The notion of "control and profit transfer agreement" is not known under Italian law.


� See note 41 above.


� This extension of the term may be convenient in light of article 2364 of the Italian Civil Code as amended by the Italian Legislative Decree No. 366 of January 17, 2003.


� See note 41 above.


� See note 41 above.


� This insertion is aimed at preventing possible indirect assignment of the Agreement.


� Reference to "rights and obligations under the Agreement" would not prevent the assignment of the Agreement itself and would create confusion with the similar concepts of either the assignment of credits (cessione del credito) or the assignment of debts (delegazione, espromissione, accollo).


� See note 47 above.


� The word "Assignment" is not a defined term under Annex 1.


� § 21(l)(i) is aimed at preventing the application of article 1, letter a. of Deliberation No. 78/99 under which parties to a bilateral agreement for the sale of electricity have a statutory right of withdrawal with a notice no longer than 6 months (for the purchaser) and one year (for the seller). Under the recent AEEG Deliberation No. 123/03 of October 29, 2003, this statutory right of withdrawal does not apply provided that the purchaser is a wholesale customer. Furthermore, the reference "if acting as a Buyer" is aimed at addressing situations whereby a generator may want to use the EFET Agreement to sell its output.


� § 21(l)(ii) is aimed at addressing the regulatory framework of despatching under Deliberation No. 168/03. In particular, under article 5 thereof: holders of either production units or consumption units must enter into a despatching service contract; (ii) the entering into a despatching service contract is a prerequisite to the entering into a transportation service contract for use of the transmission grid; (iii) the holders of either production units or consumption units may enter into a despatching service contract and a transportation service contract through an agent; (iv) the agent must qualify as a wholesale customer and must be the same entity for both contracts. Please note that if the representation under this § 21(l)(ii) proves to be incorrect or misleading with respect to an Individual Contract, the non-defaulting Party will be entitled to terminate the Agreement under § 10.5(f). Indeed, it would probably be too harsh to include this specific misrepresentation among the events giving rise to Automatic Termination under § 10.4. Nevertheless, the non-defaulting Party will still be able to recover possible damages stemming from the misrepresentation under § 8.


� Producers, wholesale customers and final customers are subject to the payment of the consumption excise duty (imposta erariale di consumo). As such, producers and wholesale customers must qualify as "fabbricante". To this end, they must file a declaration to the tax technical office (ufficio tecnico erariale - UTF) which will then issue an exercise permit (licenza di esercizio) subject to the ascertainment of certain technical requirements and the payment of annual duties.


� To be discussed as an alternative to the ICC arbitration Rules.


� This amendment is required by mandatory provisions of Italian law.


� This addition is required by article 2 of Deliberation No. 78/99 under which all bilateral agreements must set out such automatic insertion clause.


� This addition is required by mandatory provisions of Italian law.


� See note 12 above.


� See note 13 above.


� See note 13 above.


� This is a matter of cross-reference.


� See note 6 above.


� This waiver of benefits, rights and exceptions is to guarantee that the Letter of Credit be payable on first demand.


� See note 41 above.


� See article 12 of Deliberation No. 168/03. The possibility to provide a Despatching Point as either an Entry Point or a Delivery Point gives more flexibility to the Parties without increasing their possible liability with reference to imbalance charges.


� See note 7 above.


� See note 36 above.


� See note 56 above.


� The word "Mutual" is not a defined term under Annex 1 and is not used in Annex 2a. As such it could be misleading and we would suggest deleting it.


� This is a purely linguistic comment.


� Under articles 1341 and 1342 of the Italian Civil Code the clauses set out in the list may be void unless specifically approved in writing.
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